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In addition to the authorities cited in appellant’s 
brief, we desire to call the court’s attention to the 
following points and authorities: 


In the eases of 
Woes. v. PP. S. Swath and R. V. Tucker, 
No. 5239, 
and 
U. S. v. Dick Carlow, No. 5400, 


Mr. Justice Rudkin holds that an innocent condi- 
tional vendor is entitled to the return of the auto- 
mobile, or, at least so much as may be due upon the 
owe... : : 
additional contract of sale. This case arose in 
the District of Washington but there is no sub- 
stantial difference between the Washington and 
California law with reference to sales contracts. 
The court savs: 


‘‘These cases call for a construction of the 
provisions of the National Prohibition Act 
relating to the seizure and forfeiture of 
vehicles used in the illegal transportation of 
intoxicating liquors. The claimants and inter- 
veners are vendors in conditional sale con- 
tracts, the transportation was by the pur- 
chasers, and the vendors had no knowledge or 
reason to believe that the property was being 
used for an illegal purpose. 

Section 26 of the act provides, among other 
things, as follows: 

‘Whenever intoxicating liquors transported 
or possessed illegally shall be seized by, an 
officer he shall take possession of the vehicle 
and team or automobile, boat, air or water 
craft, or any other conveyance, and _ shall 
arrest any person in charge thereof. Such 
officer shall at once proceed against the person 
arrested under the provisions of this title in 
any court having competent jurisdiction; but 
the said vehicle or conveyance shall be returned 
to the owner upon execution by him of a good 
and valid bond, with sufficient sureties, in a 
sum double the value of the property. which 
said bond shall be approved by said officer and 
shall be conditioned to return said property to 
the custody of said officer on the dav of trial 
to abide the judgment of the court. The court 
upon conviction of the person so arrested shall 
order the hquor destroved, and unless good 
cause to the contrary is shown bv the owner, 
shall order a sale by public auction of the 
property seized, and the officer making the 
sale, after deducting the expenses of keeping 
the property. the fee for the seizure and the 
eost of the sale shall pav all liens. according 
to their. priorities, whieh are established, bv 
intervention or otherwise at said hearing 
or in other proceeding brought for said pur- 
pose, as being bona fide and as having heen 
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ereated without the lien or having any notice 
that the carrying velucle was being used or 
was to be used for illegal transportation of 
hquor, and snall pay the balance of the pro- 
eeeds into the Treasury of the United States 
as nmuscellancous reecipts. <All lens against 
property sold under the provisions of this 
section shall be transferred from the property 
to the proceeds of the sale of the property.’ 

It will be observed that the rights of two 
classes are thus saved and protected from the 
forfeiture; first, the owner, who shows good 
eause to the contrary: and second, bona fide 
liens ‘created without the henor having any 
notice that the ecarrving vehicle was being 
used or was to be used for illegal transporta- 
tion of liquor’. This section does not under- 
take to define what will constitute good cause 
to the contrary. but by referring back to 
Section 21 of the act it at once becomes mani- 
fest that the owner must show merely that 
he had no knowledge or reason to believe that 
the property was used or to be used for the 
illegal transportation of intoxicating liquor. 
Again, the innocent owner may reclaim his 
property and avoid a sale. while a mere lien is 
simply transferred from the property to the 
proceeds of the sale, and the liens are paid ont 
of such proceeds according to priorities, after 
deducting the expenses of keeping the prop- 
erty, the fee for the seizure, and the cost of 
the sale. 

What then is the status of the vendor in the 
conditional contract of sale? The claimants 
and interveners claim that he is the owner 
and may reclaim his property. while the Gov- 
ernment claims that he is a mere henor and 
must resort to the proceeds of the sale for the 
satisfaction of his claim. That sneh an 
owner or vendor is not a lienor is well settled 
by the decisions of the Supreme Court of this 


state. Thus, in Winton Motor Car Co. v. 
Broadway Auto Co., 65 Wash. 650, 654, the 
Court said: 

‘The title, which is by this contract reserved 
in the seller, is the absolute title, under which 
he may retake the property, if at all, and re- 
tain it without an obligation whatever to ac- 
count therefor, or for any surplus of the value 
thereof above the unpaid purchase price, to 
the purchaser. The thing which our law recog- 
nizes as being retained by the seller under this 
contract is not a mere lien or equity securing 
the balance of the purchase price, but the 
absolute title, which remains in him or passes 
from him to the purchaser absolutely, accord- 
ingly as the conditions of the sale are broken, 
or as they are fulfilled, or as may result from 
some act of election on the part of the seller.’ 

The court then quoted with approval from 
Crompton v. Beach, 62 Conn, 25, and Alden v. 
Dyer & Bro., 92 Minn. 134, as follows: 

‘A contract of conditional sale imposes no 
hen upon property in favor of the vendor, for 
that or any other purpose. He does not sell, 
and receive back a pledge. He retains the 
title until he elects to part with it, and when 
he does so elect, the title passes from him; 
but nothing else thereby springs up in its 
place in the nature of a lien or ineumbrance 
upon the property, inuring to his benefit. * * * 
It must now be regarded as the settled law of 
this state, as well as in most others, that where 
personal property is sold and delivered with 
an agreement that the title thereto shall re- 
main in the vendor until the pavment of the 
purchase price, it is a conditional sale, and the 
transaction cannot be held a mortgage: and it 
it is equally as well settled that, upon the 
vendee’s failure to comply with the condi- 
tion as to payment. the vendor mav elect to 
retake the property. or mav treat the sale as 


absolute, and bring an action for the price, 
but the assertion of either right is an abandon- 
ment or waiver of the other.’ 

The rule thus stated is not only sound in 
law, but is controlling upon this court. It 
must be held, therefore, that the vendor in 
such a contract is not a mere lienor within the 
meaning of the law. On the other hand, I am 
not prepared to hold that such a vendor can 
reclaim his property absolutely and = ineon- 
ditionally. Before condition broken the pur- 
ehaser has an imterest in the property, and 
that interest is undoubtedly subject to con- 
demnation and forfeiture. How then may the 
rights of the conditional vendor be saved 
without defeating the policy of the law? In 
my view the way is simple. If in the opinion 
of the court the property will not sell for 
enough at forced sale to satisfy the claim of 
the vendor, no sale should be ordered, and the 
property should be restored absolutely and 
unconditionally to the owner. If, on the other 
hand, in the opinion of the court the property 
will bring more than the claim of the vendor, it 
should be ordered sold, but upon.condition that 
no sale should be made for less than the amount 
of the unpaid purchase price. If a bid for 
more than that amount is not forthcoming the 
property should be restored to the owner; if a 
larger amount is bid the property should he 
sold and the owner paid the full amount of his 
claim out of the purchase price without de- 
ductions of any kind. This procedure will 
protect the rights of all concerned and impair 
the rights of none. 

In the first ease, where the property was 
used for an illegal purpose by a mere bailee 
without the knowledge or consent of either the 
vendor in the conditional] contract of sale or 
the purchaser, the property must of course be 
restored to the owner. In the other case a 


decree will be entered in accordance with the 
facts as they may be shown to exist.”’ 


In the case of 
U.S. v. Addrhgton, C. Vie, 


Judge Fred C. Jacobs took practically the same 
view as Judge Rudkin. 


In 
Flint v. State, 85 So. 741 (Ala.), 
the Supreme Court of the State of Alabama in 
construing the forfeiture provision of the state pro- 
hibition statute, says: 


‘But it could not have been the purpose of 
the Legislature, had it the constitutional right 
to do so, which we do not decide, to confiscate 
the property of innocent people or to make 
vendors and mortgagees of vehicles or other 
property imsurers or guarantors of the con- 
duct of their mortgagors or vendees, notwith- 
standing they may have exercised ordinary 
diligence and prudence in making the sale or 
taking the mortgage, and which would be the 
result 1f they are required to keep up with 
them all the time.’’ 


See, also, 
Bowling v. State, 85 So. 500 (Ala.) ; 
Hateher v. Foster, 101 5. B. 299 (Ga.); 
Packard v. State, 86 So. 21 (Ala.). 


Dated, San Francisco, 
October 29, 19238. 


Respectfully submitted, 
Harttry F. Peart, 
Attorney for Appellant. =) 


